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- Pecymber 1, 1087 -
() The. Administration shall report to
the interagengy gToup
tender section .of the Energy Policy
and Conservatiop Ast (42 UE.C. 6276d)) all
loans made under this section. . ’

" Section

0}

*“{¢) For purposes of this section— .

*“(1) the term °‘renewable energy’ means
any energy -resource which has recently
originated from the sun, including direct
and indirect solar radiation and intermedi-
ate solar energy forms such as wind, ocean
thermal gradients, ocean currents and
waves, hydropower, photovoltaic .energy,
products of photosyntbetic processes, br-
pnlcmmdothe!:nnd :
- *(2) the term ‘energy’ means includes

" tion 106(b) of the Foreign Assistance Act of

1981 (22 USB.C. 2151d(D)) is amended—
(1) In the second sentence of paragraph
(1) by inserting after “suitadle energy

sources” the following: “tincluding funds for

feasibility studies for renewable energy
projects)”; and .
(2) by adding at the end the following: - -

. *(3) The agency primarily. responsible for
sdininistering this part shall develop an in-
formation exchange with the renewable
energy industry in the Dnited States in
order to fucilitate the use of renewable
energy equipment in countries receiving as-

sistance under this chapter.”.

SEC. 5. DISSEMINATION OF INFORMATION: AOCESS
B . T0 POREIGN MARKETS. R
SBection 356(cX2XD) of the Energy Polic

and Conservation Act - (42 .USC.

€§276(cX3XD)) is amended— . . : o

(1) in clause (1) by inserting after “‘com. ..

merce,” the following: “and potential end
users, including other industry sectors in

foreign countries such as health care, rural’

development, communications, and refriger-
ation. and others,”; and . S
42) in clause (i) by striking out .“export
¢pportunities” and inserting in lieu thereol
:;;port and export financing opportuni-
SEC. §. AUTHORIZATION OF FUNDE FOR CORECT:
DEVELOPMENT OF PROGRAM TO EN-
COURACE USE OF RENEWABLE
ENERGY IN OTHER COUNTRIES.
258(d) of the Energy Policy and
Conservation Act (42 U.8.C. 8276(d) s
amended— .

(1) by Inserting “(1)” after “(d)™; and

(2) by adding at the end the following:

*“(2) The interagency group shall establish
a program to educate other countries in the
deregulation of energy markets and to en-
courage other countries to establish inde-
pendent power production policies that
would allow small power production facili-
ties and facilities which produce alternative
forms of renewable energy to pompete effec-
tively with producers of energy from non-
renewable sources. .

" .™(3) There 3 authorized to -be -appropri-

ated to ‘the interagency working group

$2.500.000 for Hacal year 1988 to carry out

fts activities under this subsection.”.

SEC.1. PROGRAMS IN INTERNATIONAL FINANCIAL
INSTITUTIONS. .. .

‘The Becretary of the Treasury shall in-
struct the Executive Directors of the Inter-
nationsl Monetary Fund and the Inter-
American Development Bank to urge those
respective international financial institu-
tions— o .

.41) to provide financing for renewable
energy purposes as part of their programs

~ for financing energy projects; . .

* OONGRESSIONAS: RBCORD w SENATE
~48) 40 submit o ,
- of those tespective

institutions fer Terew-
abic energy development: and -~ - ..

SEC. 8. ELICISILITY OF RENIWABLE ENERGY
.. SQUIPMENT POR MILITARY - ABSIST-
..Section 844(d) of the Foreign Assistance
Act of 1961 (32 U.B.C. 3403(d)) is amended
by adding st the end the following: “Para-
graphs (2), (3), and (4) include renewable
energy equipment.”@ . . .
By Mr. KENNEDY (for himself,
. Mr. Harcr, Mr. PriL, Mr. 8TAr-
porp, Mr. MATSUNAGA, -Mr.
- METZENBAUM, Mr. WEICKER, MY,
- -Dopp, Mr, BIMON, Mr. HARKIN,
. ADaMS, and Ms. MIXULSKI):
bill to strictly limit the
lie detector examinations by
employers involved in or - affecting
interstate -commerce; ‘-to_the Commit-
tee on Labor and Human Resources. °

W
Y. Mr. President,

today I am joining with Senators
HATCH, PrLi, Starromd, MATSUNAGA,
METZENBAUM, WEICKER, DODD, SIMON,
‘HARk1N, ApAMs, and MIKULSKI Oon the
Senate labor and Human Resources
Committee to introduce the bipartisan
Polygraph Protection Act of 1987. -
“*The time has come to restrict the
massive, unconscionable use of lie de-
tectors in the workplace.

“This legislation s s fundamental
‘Issue of workers’ rights. Last year over
2 million workers were strapped to
these inaccurate instruments of in-
timidation. We know the devices can’t
be trusted, and it is time to put an end
to their unacceptable misuse that un-
fairly puts s0 many workers jobs in
Jeopardy. - o -

The. abuse of polygraphs in the
workplace has been before Congress
for almost 26 years. Scores of bills
have been introduced and dozens of

" hearings, held, but we have never

taken final action. Meanwhile, the use

of the machine has proliferated, espe-

cially on the job. . -

In 1964 a House Government Oper-

ations subcommittee reported: )
. There is no lie detector, neither machine
nor human. People have been deceived by &
myth that a metal box in the hands of an
investigator can detect truth from decep-
gion. - -+

‘A decdde and a half later, Senator
Sam Ervin observed:

A le detector test to innocent citizens
simply wanting a job reverses our cherished
presumption -of innocence. If an employee
refuses to submit to the test, he is automati-
cally guilty. If he submits to the test, he is
faced with the burden of proving his inno-
cence. -

- All of these problems are compound-
ed by the fact that impartial experts

‘have increasingly found that poly-

gtaphs have no scientific validity in
the overwhelming majority of their
applications. .-

In hearings before the Senate Labor
Committee in the last two Congresses,

yecipiont sountries plans .

. e

ing in the
o 'schnology ' Asseesment’s
tochnlell'mempmxdnm ‘poblished in

4983
. White there is some evidence for the valid-
fity. of polygraph testing as an adjunct to
sriminal investigations, there is very little
research or scientific evidence to establish
polygraph test walidity in screening situa-
tions, whether they be preemployment, pre-
clearance, periodic or aperiodic, random or
dragnet.
" Beginning with Massachusetts in
1959, 21 States and the District of Co-
lumbia have restricted or prohibited
the use of polygraphs in the work-
place. S8imilarly, the vast majority of
courts refuse to admit polygraph tests
as evidence of gullt or. innocence, due
to the documented unreliability of the
Yet the use of these machines has
climbed sharply in many jurisdictions
in recent years. It is time for Congress
to act to protect American employees
from the massive misuse of this device
which columnist William Safire has
called “the most blatant intrusion into
penor'l.a.l freedom in this country

In the last Congress, the House of
Representatives passed Congressman
PAT WILLIAMS' private-sector ban on

- polygraphs, with 5 industry exemp-

tions, by a vote of 236 to 173. The
Senate Labor and Human Resources
Committee reported out the Hatch-
Kennedy bill, with no industry exemp-
tions, by a margin of 11 to 5, with 4
Repu‘bliuns and: 7 Democrats voting
to report it favorably. Congress ad-
‘Journed, however, before full action by

- the Senate could take place.
-~ On November 4.of this year, the

House of Representatives agaih passed
the Williams bill, with only 2 industry
exemptions, by an even wider margin
of 254 to 158. I am hopeful that the
Senate will act promptly on the legis-

1ation we are introducing so that this

long overdue measure can finally be
enacted into law.
The bill we are introducing today is

-an attempt to balance the interests of

employers and employees, based on
the known scientific evidence regard-
ing polygraphs and their potential for
abuse. It will ban the use of preem-
ployment and random testing. which
make up .85 percent of the testing
being conducted today and for which
there is no demonstrable validity. At
the same time, the bill will preserve
the abllity of employers to investigate
specific losses under limited circum-
stances, and with employee safeguards
in place. . . NG
nder this bill, no employer can use
a polygraph for any preemployment

-testing of job applicants or random

testing of employees. But employers
could use the polygraph to investigate
specific economic losses, by testing em-
ployees who had access to the proper-
ty under investigation and who they
have reasonable suspicion to believe
were involved in the incident. The em-
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The bill does not apply to Federal,
State, or local governments—because
the constitution does. Most public em-
ployees are constitutionally protected
from polygraph tests, and the courts
:ire tncreasingly affirming this protec-

on. '

- On October 28, the Texas Supreme
Court unanimously found that the
State mental health agency's use of
the polygraph “impermissibly violates
privacy rights” protected by the State
constitution. The court went on to
~hold that this protection should yield
only when the State can show that the
fntrusion is “reasonably warranted for
Ahe achievemnent of a compelling gov-
ernmental objective that can only be
achieved by no less intrusive, more
reasonable means.”

Constitutional protections for public
employees, however, are not available
to private sector employees, and it is
in the private sector that action by
Congress is esssential to safeguard
workers’ rights.

‘The principles of this legislation has
widespread support from both busi-
ness and labor. Civil liberties groups
and labor organizations have sought
legislative protections from the poly-
graph and support this approach. At a
hearing this year, the American Asso-
ciation of Railroads testified in favor
of this approach. A number of employ-
er organizations which currently use
the test, including the American Asso-
ciation of Raflroads, the American
Bankers Association, the National
Grocer's Association, the National
Mass Retailers Institute, the National
Retail Merchants® Association, and the
Securities Industry Association have
endorsed this legislation, and I hope
that other users will accept the legisla-

_ tion as properly balancing their inter-
ests with those of their employees. I
urge the Senate to join in supporting
this legislation and expediting its en-
actment into law.

Mr. President, I ask unanimous con-
sent that the text of the bill may be
printed in the Recorn. .

There being no objection, the bill
was ordered to be printed in the

.. RECORD, as follows: -

8. 1904

Be it enacted by the Senate and House of
Representatives of the United States af
America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Polygraph
Protection Act of 1987".
SEC. 2. DEFINITIONS. |

As used in this Act:

TCONGRESSIONAL RBCORD S BENATE

--41) CioaERcE. —The term “tomumerce” has
the meaning provided by section 3(b) of the
PFair Labor Standards Azt of 1538 (39 US.C.
MAUD)), -+ e

- (2) ExfrovEn.~-The term “empleyer” in-
eludes sny person acting directly or indireot-
1y in the Interest of an employer i relation
$0 an empioyee or prospective employee.

.. {3) L1z Pxrecron TesT —~The term “lie de-
tector test” includes— '

(A) any: examination involving the use of
any polygraph, deceptograph, voice stress
analyzer, ‘psychological stress evaluator, or
any other similar device (whether mechani-
cal, electrical, or chemical) that s used, or
the results of which are used, for the pur-
pose of vendering & diagnostic opinion re-
garding the honesty or dishonesty of an in-
dividual er for verifying the truth of state-
ments; and

(B) the testing phases deacribed in para-
graphs (1), (2), and (3) of section 8(c). .

* (4) PovycmaPH.—The term .“polygraph”
means an instrument that records contims

vant queltion” means-any iie detector test
question that pertains directly to the matter
under investigation with respect to which
the examinee is being tested.

(6) BrcarTaxy.—-The term “Secretary”
means the Secretary of Labor.

(7) Tecawical QuesTioN.—The term “tech-
nical question” means any control, sympto-
matic, or neutral question that, although
not relevant, is Gesigned t0 be used a8 8
measure ‘against which relevant responses
may be measured.

SEC. 3. PROHIBITIONS ON LIE DETECTOR USE.

Except-as provided in section 7, it shall be
unlawful for any employer engaged fn com-
merce o in the production of goods for

commerce—

(1) directly or indirectly., to require, re-
gquest, suggest, Or cause any employee or
prospective employee to take or submit to
any lie detector test;

(2) to use, accept, refer to, or inquire con-
cerning the resuilts of any lie detector test of
any employee or prospective employee;

(3) to discharge, dismiss, discipline in any
manner,-or deny employment or promotion
to, or threaten -to take any such action
against—

(A) any employee or prospective employee
who refuses, declines, or falls to take or
submit to any lie detector test; or

(B) any employee or prospective employee
on the basis of the results of any lie detec-
tor test. or

(4) to discharge, discipline, or in any
manner discriminate against an employee or
prospective employee because—

(A) such employee or prospective employ-
ee has filed any complaint or instituted or
caused to be instituted any proceeding
under or related to this Act;

(B) such employee or prospective employ-
ee has testified or is about to testify in any
such proceeding; or

(C) of the exercise by such employee. on
behalf of such employee or another person,
of any right afforded by this Act.

SEC. 4 NOTICE OF PROTECTION.

The Secretary shall prepare, have printed,
and distribute a notice setting forth ex-
cerpts from, or summaries of, the pertinent
provisions of this Act. Each employer shall
post and maintain such notice, in conspicu-
ous places on its premises where notices to
employees and applicants to employment
are customarily posted.

SEC. 5. AUTHORITY OF THE BECRETARY.
. () Ix GExERAL.—The Secretary shall—

. 1@ .
Decentber'l, 1987
~-41) esue such rules and regulations us may
De necessary oOr appropriate to carry out this
-4{2) evoperate withy regional, State, focal,
and other agencies. 2nd cooperste with and
furnish technical assistance to employers,
labor organizstions. and employment agen-
cies to ald In effectuating the purposes of
this Act; and o

(3) make investigations and inspections
and require the keeping of records meces-
sary or appropriate for the administration
of this Act.

(b) Susroksa AuTHORITY.—For the pur-
pose of any hearing or investigation under
this Act. the Secretary shall have the au-
thority contained in sections 9 and 10 of the
redesr:lmcmmwusn&c 49
and 80). - :

SEC. & ENFORCEMENT PROVIEIONS

(a) CiviL PxwaLTIES.— .

(1) In eEwEmAL.—SBubject to paragraph
2)>—

(A) any employer who violates section 4
may be assessed s civil money penalty not to
:lx'geed $100 for each day of the violation:

(B) any employer who violates any other
provision of this Act may be assessed a civil
penalty of not more than $10,000.

(2) DETERMINATION OF AMOUNT.—In deter-
mining the amount of any penalty under
paragraph (1), the Secretary shall take into
account the previous record of the person in

terms of complance with this Act and the

gravity of the violation.

(3) ColiacTiON.—Any civil penalty as-
sessed under this subsection shall be collect-
ed in the same manner as is required by sub-
sections (b) through (e) of section 503 of the
Migrant and Seasonal Agricultural Worker
Protection Act (29 U.8.C. 1853) with respect
to civil penalties assessed under subsection
(a) of such section.

(b) INJUNCTIVE ACTIONS BY THE SECRE-
TARY.—The Secretary may bring an action
to restrain violations of this Act. The dis-
trict courts of the United States shall have
furisdiction, for cause shown, to issue tem-
porary or permanent restraining orders and
injunctions to require compliance with this
Act.

(¢) PrIvaTE CIVIL ACTIONS . — :

(1) LIABILITY.—An employer who viola
this Act shall be liable to the employee or
prospective employee affected by such viola-
tion. Such employer shall be liable for such
legal or equitable relief as may be appropri-
ate, including but not limited to employ-
ment, reinstatement, promotion, and the
payment of lost wages and benefits.

(2) CourT.—An action to recover the liabil-
ity prescribed in paragraph (1) may be
maintained against the employer in any
Federal or State court of competent juris-
diction by any one or more employees for or
in behalf of himself or themselves and other
employees similarly situated. )

(3) Costs.—The court shall award to &
prevailing party in any action under this
subsection the reasonable costs of such
action, including attorneys’ fees.

(d) Warvir or Ricurs ProHIBITED.—The
rights and procedures provided by this Act
may not be waived by contract or otherwise,
unless such waiver is part of a written set-
tlement of a pending action or complaint,
agreed to and signed by all the parties.

SEC. 7. EXEMPTIONS.

() NO APPLICATION YO GOVERNMENTAL EM-
rLovERs.—The provisions of this Act shall
not apply with respect to the United States

- Government, a State or local government,

or any political subdivision of s State or
local government.
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m lnno-u. serznsz.—Nothing tn ‘this
Act shall be construed to prohibit the ad-
ministration. in the performance of any:
counterintelligence function, of tny e de-
tector test to—

(A)nnyexpenoreonnﬂuntmldereon.

tract to the Department of Defense or any
employee of any enntnc!or of luch Depart-
ment; or

(B) any expert or eomulunt under con-
tract with the Department of Energy in con-
nection with the atomic energy defense ac-
tivities of such Department or any employee

of any contractor of such Department in .

oconnection with such activities.
(2) S8scoriTy.—Nothing in this Act shall

" be construed to prohibit the administration, ¢

fn the performance of any intelligence or
counterintelligence runcuon. of any lie de-
tector test to— -

-CAXD) any individual employed by, or as-
signed or detailed to, the Nationa! Becurity
Agency or the Central Intelligence Agency,
({i) any expert or consultant under contract
to the National Security Agency or the Cen-
tral Intelligence Agency, (iii) any employee
of a contractor of the National Security
Agency or the Central Intelligence Agency,
or (iv) any tndividual applying for a position
111 the National Security Agency or the Cen
tral Intelligence Agency: or :

(B) any individual assigned to a space’

where sensitive cryptologic information is
produced, processed, or stored for the Na-
tional Security Agency or the Central Intel-
ligence Agency.

(c) Exmurriow ror FBI ,Co

NTRACTORS.—
'NothlntlnthllActhebomtmedto

prohibit the Administration, in the perform-

. ance of any counterinteligence function, of
- any e detector test to an employee of a
contractor of the Federal Bureau of Investi-
- gation of the Department of Justice who is
-enguged in the performance of -any work

under the contract with such Bureau.
“(d) LiMrrezD EXEMPTION POR ONGOING .IN-

VESTIGATTIONS.—Subject to section 8, this Act

ghall not prohibit an employer from re-
questing an employee to submit to a poly-

' graph test if—

- (1).the test is administered in connection
with an ongoing investigation involving eco-
nomic loss or injury to the employer's busi-

_ ness, including theft, embezzlement, misap-

propriation, or an act of unlawful industrial

_espionage or sabotage; -

(2) the employee had access to the proper-
ty that is the subject of the investigation;
- {3) the employer has s reasonable :uspl-

cion that the employee was involved in the.

incident or activity under lnvestlmlon. and
*(4) the employer— . .

: (A) files a report of the incident or activi-
ty - with the appropriate hw enforcement
agency,

- (B) ftiles a claim with respect to the inci-

" dent or activity with the insurer of the em-

ployer, except that this subparagraph shall
not apply to a self-insured employer; -

- (C) files s report of the incident or activi-
ty with the a.ppmprhte (ovemmenl rezuh
tory agency; or :

. (D) executes a lut.ement thn— .

- ¢i) sets forth with particularity the specif-
e incident or activity being investigated and
the basis for testing particular employees;

(il) is signed dy a.person (other than a
polygraph examiner) authorized to legally
bind the employer; :

@ is pmvided w lhe employee on re-
quest;

vy is reulned by the employer for -at
least 3 years; and (-

-{v) contains at a minlmum—

CONGRESSIONAL RECORD = SENATE
S O)MummMm&-.m)umd the . spocifie 9od--

-nomic Joss er injury to the business of the
cnpio

(D ulunent tndk:tln( at the em-
ﬂoyee had acoess to the property that is
the subject of the investigation: and

- (1) a statement describing the dasis of
the employer's reasonable suspicion that
the employee was involved in the incidem
or activity under investigation.

SEC. 8. RESTRICTIONS ON USE OF EXEMPTIONS.

- (8) OLIGATION TO CoMrLY WITH CERTAIN
Laws anp ACREXMENTS.—The limited exemp-
tion provided under section 7(d) shall not di-
minish an employer’s obligation to comply
with—

(1) applicable State and local law; and

(2) any necouned eoueeuve bermnhw
agreement,’
thuumluorpmhlut.sthemeollledetec-
tor tests on employees. -

(b) Txst as Basis ror A.nvln: bmnr-
MexT Acrion.—Such exemption shall not
‘apply if an employee o dbch:’rud. dis-
missed, disciplined ted against
m-.nymnnneronthehdamthemnluo!
one or more polygraph or the refusal
to take a polysraph test, additional

supporting evidence. 'Ihe evidence required
by section 7(d) may werve as additional sup-
porting

(c) Ri1GHTS OF Exaunvez.—Such exempuon '

shall not apply unless the requirements de-
and perunphs 1, (2).

phase, the prospective examinee— -

(A) is provided with reasonable notice ol
the date, time, and location of the test, and
. .of such examinee’s right to obtain and con-
‘sult with legal counsel or an employee rep-
reaenuuve throughout all phues of the

gation technique;

<(C) is informed of the nature and charac-
teristics of the tests and of the instruments
involved; . . .

(D) is informed as to whether—

(i) the testing area contains a two-way
mirror, a camera, or any other device
through which the test can be observed; or

tif) any other device, including any device

‘for recording or monitoring the conversa. -

tion will be used;

{E) iz informed of such examinee's privi-
fege against self-incrimination under the
Fifth Amendment of the Constitution of
the United States;

(F) is provided an opportunity to review
all questions (technical or relevant) to be
asked during the test and is informed of the
right to terminate the test at any time; and

(G) signs a notice informing such examin-
ee of— . S N .

(l) the llmlutlons imposed under this sec-

(i) the lenl rights and remedies available
to the examinee if the polygnph test is not
eandumd in accordance-with this Act; and

‘(iiH) the legnl rights-and remedies ot the
employer. .

(2) ACTUAL. 'n:s'mlc nuu;r.—Durlnc ‘the
actual testing phase—

(A) the examinee is not asked any Quen-
tions by tie examiner concerning— :

- (1) religious bellefs or affiliations;

- (1) bellels or oplnlon.s ren.rdm( racial
nuue

[§71)) polmel.l beliefs or affiliations;

(iv) any mt"cr rel:tinx to sexual behav-

for; and

) bellefx. aﬁmatlons. or oplnlom regard-
ing unions or labor organizations; . .

(B) the examinee is permltu.-d to '.erml
nate the test at any time; :

(C) the examiner does not ask such exam-
inee any question (technical or -relevant)

hnotmb’eetedto hmss!n(!nurro-'

816855

Wuring tiie 4ast- (hat wis aot presented ia -

-nmmmnmmum

(D) thc enmlner does not ask technical
-uuemom of the examinee in a manner that

is designed to degrade, o needlenly intrude
on, the examinee;.and

(E)theemmerdoanoteonduetnmt
on an examinee when there is written evi-
dence by & physician that tlie examinee is
suffering Trom a tnedical or psychological
condition or undergoing treatment that
ml;ht cause abnormal responses during the

(3) Post-TesT FrASE—Before any adverse
employment action, the employer must—
" (A) further interview the examinee on the
basis of the results of the test, and

. (B) provide the examine with—

(1) a written copy of any opinion or con-
clusion rendered as a result of the test; and

(il) a éopy of the questions asked during
the test along with the corresponding
charted responses. . :

.(d) QuariricaTioms or ExamInNzx.—8Such
exemptions shall not apply. unless the indi-
vidual who conducts the polygraph test—

. (1) is at least 21 years of age.

(2) is & citizen of the United States: -

<3) is a person of good moral character;

(4) has complied with all required laws
and regulations established by licensing and
regulatory authorities In'the Buu in which
the test is to de conducted:

~ (8XA) has successfully completed a formal
training

course regarding the use of poly-
graph tests that has been approved by the
State in which the test is to be conducted or
by the Secretary: and .

(B) has completed a polygraph test intern-
ship of not less than @ months duration
under the direct supervision of an examiner
whohunetthemmremenuolthh)ec
tion;

(O)munumsammknumolltso.ooo
bond or an equivalent unount of profession-
al liability coverage; . -

(7) uses an lnstmment t.h:t. recards con-
tinuously, visually, penm.nenﬂy. and simul-
tl.neonsly changes in ‘the” cardiovascular,
respintory and ‘electrodermal patterns as
minimum instrumentation standards;

(8) bases an opinion of deception indicated
on evaluation of changes in physiological ac-
tivity or reactivity in the cardiovascular, res-
piratory, and electrodermal patterns on the
lie detector charts;

-(9) renders any opinion or econclusion re-
garding the test—

(A) in writing and nolely on the basis of an
Analysis of the polygraph charts;

- (B) that -does not contain information
other than admissions, information, case
facts, and interpretation of the charts rele-

-vant to the purpose and mt.ed ob)ectlves of

the test;and .

-¢C) that does not lnclude any recommen-
dation . eoneemin( the employment of the
examinee; . . -

(10) does not. eonduct and complete more
than five polygraph tests on the calendar
day on which the test is given and does not
oonduct any such test for less than a 90-
minute duration; and - -

(11> maintains all opinions, reports.
charts, written questions,:lists, and other

- records relating to the test for & minimum

period of 8 years after administration of the
test.

-T(e) PROMULGATION or Stmm\nns —'rhe
Secretary shall establish standards govern-
ing individuals who, as of the date of the en-
actment of this Act, are qualified to conduct
polygraph tests in accordance with applica-
ble State law. Such standards shall not be
satisfled merely because an individual has
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sonducted & specific number of polygraph
Sests previousty.

SEC. 9. DISCLOSURE OF INFORMATION.

(a) In GENERAL.—A person, other than the
examinee, may not disclose information ob-
tained during e polysraph test, except as
provided in this section. .

(b) PxaaurrrEn DiscLosurEs.—A polygraph
examiner, polygraph trainee, or employee of
& polygraph examiner may nforma-
:l:: acquired from a polygraph test only

(1) the examinee or any other person spe-
cifically designated In writing by the exam-

(2) the employer that requested the test;
or -

(3) any person or governmental agency
that requested the test ss authorized under
subsection (a), (b), or (¢) of section 7 or any
other person, as required by due process of
Jaw, who obtained a warrant to obtain such
fnformation in a court of competent jurts-
diction.

(¢) DiscLosURE BY EMPLOYER.—AR employ-
er (other than an employer covered under
subsection (a), (b), or (¢) of section T) for
whom a polygraph test is conducted may
disclose information from the test only to a
person described in subsection (b).

SEC. 16. EFFECT ON STATE LAW.

This Act shall not preempt any provision
of any State law that is more restrictive
with respect to the administration of lie de-
tector tests than this Act.

SEC. 11. EFFECTIVE DATR.

(a) Im OxNERAL—Except as provided in

subsection (b), this Act shall become effec-

tive 6 months after the date of enactment of -

this Act.

(b) ReguLaTIONS.—Not later than 120 days
after the date of enactment of this Act, the
Secretary shall issue such rules and regula-
tions as may be necessary or appropriate to
carry out this Act.

Mr. HATCH. Mr. President, the bill
we are introducing today is a realistic,
equitable solution to the problems
generated by the widespread use of
polygraph examinations by private
employers. The Polygraph Protection
Act of 1887 would ban the use of
preemployment polygraph exams but
would permit regulated tests by all
employers in instances involving eco-
nomic loss or injury to an employer. In
"other words, the bill attempts to strike
a balance between our interest in pro-
tecting the rights of working men and
women throughout this Nation from
being wrongly condemned by a faulty
lie detector test and the need of em-
ployers to have some tools to combat
crime in the workplace. ;

An extensive scientific and legisla-
tive record has been established which
indicates that the typical lie detector
test given to job applicants cannot pre-
dict future performance nor guarantee
employee honesty. Moreover, this
record indicates that many working
men and women are falsely accused of
wrongdoing and are permanently stig-
matized by the results of one lie detec-
tor test. According to Dr. David
Raskin, who is a professor of psycholo-
gy at the University of Utah and a
noted expert on polygraph examina-
tions, “Approximately 100,000 to
200,000 people may be mistreated
every year because of faulty polygraph
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exanrinations.™ This sorry record must
be corrected.

On the other hand, we also have in
our country & very real problem with
employee theft. Employers feel that
the polygraph examination is often
the only realistic tool they have to de-
termine, who, among s group of em-
ployers, may have stolen or misappro-
priated business property. They view
the examination itself and the threat
of an examination as their last line of
:lhef?me they have against employee

eft.

This legislation strikes a balance be-
concerns
by banning preemployment use of the
polygraph, where the possibility for
error and misidentification is the high-
est, but permitting examinations
which are conducted in accordance
with an ongoing investigation, where
the chances for accuracy are much
higher. Moreover, there are a variety
of legal rights and protec}lons avail-
able, both in common law and under
the bill, to a current employee given
an examination that are not available
to a job applicant.

It is interesting to note that several
business organizations have endorsed
the basic approach taken in this legis-
lation and have been instrumental in
helping us fashion a workable solu-
tion. I hope that this spirit of coopera-
tion will continue as we move forward
on the legislation. X

I look forward to working with Sena-

tor KxNxxpy and the other sponsors to
enact the Polygraph Protection Act of
1987 during this Congress. Passage will
not be easy, especially given the ad-
ministration’s apparent opposition.
But the more than 2 million working
men and women who will be given a
polygraph examination this year de-
serve the protections contained in this
bill. I urge my -colleagues to join us
and support his legislation.
o Mr. METZENBAUM. Mr. President,
I am pleased to join my colleagues on
the Labor and Human Resources Com-
mittee, led by the Chairman, Senator
KeNNEDY, and the ranking minority
member, Senator HATCH, as an original
cosponsor of the Polygraph Protection
Act of 1987.

Our legal system protects citizens
subjected to polygraph testing by law
enforcement officials; we regulate
polygraph testing conducted by the
Federal Government; but currently
there is no Federal protection for mil-
lions of American workers who must
take polygraph tests administered by
private employers. This bipartisan leg-
islation corrects that situation by
eliminating the abuse of polygraph
testing in the workplace. .

Polygraph tests simply are not accu-
rate “lie detectors.” This bill does not
ban al] uses of polygraphs by private
employers. Instead it strikes a balance
between the concerns of workers and
the interests of employers.

The bill bans polygraph use in the
two areas where the results are most
suspect: preemployment screening and
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random postemployment testing Thus
honest job applicants and workers will
no longer be foroed to take & frighten-
ing. unscientific test in order to get or
keep & job. -

The bill does allow polygraph testing
as part of an ongoing investigation
where the employer has reasonable
suspicion that a particular employee
was involved in an internal theft.
Under such limited circumstances,
polygraph tests can serve as ohe tool
to help reduce the serious problem of
internal theft.

It is important to note that this bill
treats all employers equally. It is
unfair to give a few private special in-
terests exemptions from the limita-
tions on the -use of polygraphs—it is
unfair to the workers in those select
industries and it is unfair to other em-
ployers who do not get special treat-
ment. ; .

This carefully crafted bill has the
support of labor, civil liberties groups,
and a number of business associations,
including the American Association of
Railroads, the American Bankers' As-
sociation, the National Grocers' Asso-
ciation, the National Mass Retailers,
the National Retail Merchants Asso-
clation, and the Securities Industry
Association.

1 urge all my colleagues to support
this legislation.®

o Mr. SIMON. Mr. President, I am
pleased today to be counted among
the original cosponsors of the Poly-
graph Protection Act of 1987. -

Twenty-one States have either
banned or restricted the use of “lie de-
tectors” in the workplace, but the
number of Americans who must
submit to these tests continues to
grow. Working men and women in the
private sector are subjected to more
than 2 million lie detector tests every
year—four times the number given 10
years ago. State lie detector prohibi-
tions have proven inherently inad-
equate.

The truth is that polygraph tests
cannot accurately distinguish truthful
statements from lies. The Congres-
sional Office of Technology Assess-
ment has reviewed field studies of
polygraph validity and has found that
honest people are more likely to fail
polygraph tests than dishoriest people.
The tragedy is that at least 200,000
Americans are wrongfully denied em-
ployment opportunities every year—
not because of their work records, but
rather because employers rely on inac-
curate lie detector tests. Honest work-
ers would be better off if their employ-
ers made these personnel decisions by
simply flipping & coin! .

Certainly American workers must be
afforded the same protection from
polygraph tests which is routinely
granted to indicted suspects in crimi-
nal proceedings. These people cannot
be forced to take polygraph tests, and
even the Justice Department opposes
the use of polygraph examination re-
sults in criminal trials as evidence of
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gulit or_innocence, Yet many
oeslndjobtppuunuun be forced to
-take lie detector tests for any .reason
whatsoever.

Mr. President, this bl will prohibit
the use of preemployment polygraph
tests—the ares of greatest abuse of ap-
plicants’ rights by potential employ-
ers. It does not, however, prohibit the
use of polygraph tests completely. If a
loss report has been filed with a Fed.
eral agency or an insurance company,
& detailed written statement has been
made of the loss by an employer, or
the police and a complete investiga-
tion has been made leading to certain,
specified suspects, the polygraph may
beé used under certain restrictive cir-
cumstances. This, Mr. President, is

certainly an equitable procedure for

dealing with polygraph testing. We
must address the problem of abuse
here, and I would hope that many of
iny colleagues will agree with me md
ecspomor this bln.o

- By Mr. D'AMATO (for himself
and Mr. CRANSTON):

. 8.-1908. A bill to enhance competi-
tion in the financial services sector,
and for other purposes; to the Com-
mittee on Banking,. Houalng and
‘Orban Affairs.
.. DEPOSITORY INSTITUTION APFILIATION ACT

-Mr. D'AMATO. Mr. President,-

during my tenure in the Senate, 1 have
‘been a member of the Senate Banking
Committee. Asa member of that com-

mmeelhaveustenedwhours of tes- -

timony and debate regarding the need
:to modernize the financial regulatory
structure of this country. Despite the
exhaustive debate and the committee’s
deliberations on the topic of regula-
tory reform of the financial séervices
industry, a proposal for truly compre-

" hensive reform which I could support -

has failed to materialize.. For this
- reason, my good friend and colleague
8enator Cranston and 1 have -deter-
mined to introduce the Deposlt.ory In-
stitution Affiliation Act. '
.. The Depository - Instmmon Aﬁm-_
ation Act evolvéd from our consider-
ation of the Competitive Equality
Banking Act ICEBA) which was
signed into law earlier this year. De-
. spite repeated attempts to achieve a
progressive reform of our banking

laws, the Compétitive Equality Bank-
ing Act has regrettably achieved more’
. renown for its anti-competitive provi- .

~ slons rather than the many beneficial
provisions. .contained in that legisla-
- tion. The two most notoriously anti-
competitive provisions of that bill are
the restrictions imposed  upon - non-
bank banks and the moratofium im-
posed upon the Federal Reserve's and
the Comptroller's ability to grant ex-
panded underwriting powers to bank

holding companies.. The moratorium -
contained in CEBA was an outgrowth-
. of the desire constantly expressed by

the members of the Banking Commit-
tec and the Senate to have time to
. consider a proposal which would re-
_structure and streamline the overall

CONGRBSS!OML REICORDASENATE - )
employ- _structure .of ‘our {inancial -aervices

aystem.
At ‘that ﬂmesmontoﬂumw
chosen as the only means which ocould

sfford the committee time to consider -

comprehensive rather than piecemeal

reform. Further, the moratorium of- -

fered a mechanism through which we
could avoid the usurpation of our leg-
1slative function through the use of
novel and tortured interpretations of
‘the Glass-Steagall and Bank Holding
Company Acts by the loophole lJawyers
housed in the Fed and the Comptrol-
ler's offices.

- The time needed t0 consider a com-

. prehensive reform package is running
- out of time because the moratorium -

expires on March 1, 1988. At the time
we chose to impose a moratorium on
the Tegulators, the committee mem-
bers pledged to reconsider the interre-
lationships of all the entities that

make up our financial system. The re- -

alization of this objective will not be
accomplished by debating a series of

-narrowly crafted amendments to the

Glass-Steagall Act which fail to ad-
dress all of the fundamental question

.involving a wide range of possible af-

filiations with federally insured depos-
itory institutions. . . : )

.To date, none of the proposals
before the Banking ‘Committee ad-
dresses "these fundamental questions
in a manner sufficiently comprehen-

' slve 1o gain my support.-Rather than '

‘be viewed as mere critics pf the efforts
of my colleagues, Senator CraANSTON
and I have determined that a proposal
which is truly comprehensive in its ap-
proach should be set before the com-
mittee for its consideration during the

° Banking - Committee hearings that

began this morning.

We believe that the Deposltory in-_

mwtlon Affiliation Act represent a
truly comprehensive approach. The
Depository Institution Affiliation Act
is comprehensive legislation designed
to: . ) . .o

Firgt, .expedite the move toward
functional regulation of the financial
services industry and thereby enhance
the safety and soundness of federally
insured depository institutions and the
stability -of - the Nation’s financial
system;

Second, enhance the quality of regu-

iation and supervision ot financial in-.

termediaries;

- Third, ensure t.he availability ol in- .

novative. financial products and serv-
fces resulting in greater efficiency and
additional consumer benefits in the
domestic financial services market-
plaoce; .

F'ourth a.ttmct more ea.pltal to the
ﬂm.nch.l services industry which will
enable US, firms to compete more ef-
fectively in the intematlonal markeb

‘place; and

‘Fifth, create an alternative -regula-
tory system that would allow any type
of business to engage in insurance,
banking, securities, and real estate and

_other financial services activities.

- By Jatroducing this legislation, -1
avould Mke %0 acknowledge the efforts

addressing the
proposals which would effectuate the
reform of £

lnue confronting the committee:
" Many of the legislative proposals dis-

, we need to put into place a farsight-
ed ltrucwn 40 oversee these markets as
they evolve and change in a dynamic inter-
national financial arena.

Wemhcedto(h;wnhmanuqmtedﬂ
nancial

The bdill whlch 1 _introduce &odu'
goes one step further than the reform
envisioned by Benators Wixre and

depository tnstitution holding compa-
ny, provided that the holding compa-

-ny and its affiliates comply with the

additional statutory safeguards re-

.quired by this act. I believe this addi-

dional step is -needed to increase the
flow of capital into the banking nnd
securities industries. .- -

If one accepts the nrgument.s ‘of the
banking industry and the Comptroller
of the Currency regarding the declin-
ing profitability of banks and the need
to compete with foreign institutions
(especially the Japanese), the grant of
a few powers to the banks will not
return them to the status of increas-
ing profitability or enhance their com-
petitive status vis-a-vis the big Japa-
nese and ether foreign banks. There-
fore, we have incorporated into the
DIAA some of the recommendations
contained in the report of the Federal
Depository Insurance Corporation en- -
titled: “Mandate for Change, Restruc-
turing the Banking Industry.” - -

In putting forth this legislative pro-
posal, the paramount public policy im-
plication which guided our efforts was
the enhancement of the safety and
soundness of the financial services
system—especially the banking and
8&L systems which have yet to weath-
er fully the Third World debt,‘farm
loan, energy loan and rea.l estate loan
crlses. L

Therefore, - the restructurlng con-
templated in this bill will be accompa-

Declassified and Approved For Release 2011/12/05 : CIA-RDP89B01356R000200300003-2



